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McEwen: Criminal Pleadings in Florida

CRIMINAL PLEADINGS IN FLORIDA
J Ans M. McEwEN*
There has been and will continue to be a considerable turnover in
the offices of the prosecuting attorneys in Florida, and with this departure and change will go much knowledge and experience gained
by these men. It is the hope of this author that, through experience
both as a prosecutor and defense attorney, he may lend aid primarily
to new prosecutors, but also to defense attorneys and other lawyers
who have occasion to try a criminal case.
The practice of criminal law presents a real challenge, both to a
prosecutor and to a defense attorney. Each has the same objective,
that of securing a fair trial to the accused. It must be remembered
that regardless of the personal opinion of the prosecutor, his assignment is to present facts before an impartial jury to enable the jury to
do its duty. It is the job of the prosecutor, of course, to assure that
the proper person is accused, to be certain that an accurate charge is
made to embrace the crime, and generally to see that the matter is
fairly and properly conducted.
Many lawyers will have little, if any, occasion to know criminal
law or procedure, but even the least suspecting of these men may occasionally have a friend ask for general advice, and it is my feeling
that this article will serve as a handy reference for such a purpose. If
it does no more than to cause its readers to take issue with some of
the statements, then it will have served a very useful purpose.
AccusAToRY PLADIraS

Definition and Source
Normally an accusation will be made in the form of an indictment
or information. The Declaration of Bights' provides that no person
shall be tried for a capital crime, except as the result of a presentment or indictment by a grand jury. It further provides that no person shall be tried for any other felony unless it results from a presentment or indictment from a grand jury or upon an information filed,
*A.B., LL.B. 1935, University of Florida; Assistant County Solicitor, Hillsborough County 1947-1952; State Attorney, Hillsborough County 1953-1961;
Member and Former Chairman, Criminal Law Committee, Florida Bar; Member
of Tampa, Florida, Bar.
A table of headings and subheadings is appended at the end of this article.
1. FLA. CONST. Decl. of Bights, §10.
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under oath, by the prosecuting attorney of the court having jurisdiction of that crime.2
An indictment is a written accusation presented under oath by a
grand jury, charging one or more persons with commission of a crime. 3
A presentment is a statement in writing by a grand jury of an
offense from their own knowledge or observation without an indictment having been requested. 4 It serves as notice to the prosecutor
who then frames an indictment to submit to the grand jury. A presentment per se is not a prosecuting instrument.
An information is a written declaration by the duly authorized
prosecuting officer charging an individual with the commission of
some crime.5
Form and Content
The Florida Legislature has the authority to prescribe the form of
the charge contained in an indictment or information, and has done so
to some extent.6 These statutory guides are not mandatory, however.
Caption. Informations and indictments should contain a caption,
which is the introductory part, giving the name of the court in which
it is filed and the time and place where the indictment or information was returned. 7 If it is an indictment, the grand jurors must be
mentioned. If an information, the name of the prosecutor and his
title must be contained in the introduction. 8
Body. The body of the accusatory pleading must contain an allegation of the venue, a description of the crime charged, the date of
the offense, and the name of the person accused.9
Venue. The pleading must clearly show that the crime occurred
in the county in which the charge is filed, and the place of occurrence must be proved. 10 Transitory crimes 1 may be prosecuted
in any one of several counties, but a conviction or acquittal in
one county will be a bar to a subsequent trial in any of the others.
Description of Crime. In many cases the literal words of the
statute or similar language will adequately inform the accused of
2.
3.
4.
5.
6.

Ibid.
Lang v. State, 42 Fla. 595, 28 So. 856 (1900).
Collins v. State, 13 Fla. 651 (1869).
17 FLA. Jun. Indictments and Informations §3 (1958).
FLA. STAT. §§906.05, .06 (1961).
7. FLA. STAT. §§906.02, .05, .06, 928.03 (1961).
8. FLA. STAT. §§906.04-.06, 923.03, 932.47 (1961).
9. FLA. CoNsr. Decl. of Rights, §11; FLA. STAT. §906.07, ch. 910 (1961).
10. Rimes v. State, 101 Fla. 1322, 133 So. 550 (1931).
11. E.g., larceny in one county of an article that is carried into other counties.
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the nature of the crime charged, thus enabling him to prepare his
defense. Where this is not sufficient, the description of the crime
must be of such a nature as to be readily understood and not so
vague and indefinite as to mislead the accused.' 2 If intent forms
a part of the charge, it must be alleged and proved.13 It is permissive to charge an offense either conjunctively or disjunctively. 14
It is not necessary that the particular statute on which the charge
is based be designated by number, although the prosecutor may
be required to supply it upon motion for a bill of particulars. 15
If larceny is the crime, there must be a sufficient description of
the item stolen so that it may be identified. Also necessary is an
allegation of the value of the item and of the name of its owner.' 0
Date of the Offense. While permissive in civil practice to use
the phrase "on or about" to designate a date, it is not sufficient in
criminal actions.' 7 A specific date must be alleged. Offenses
which are of a continuing nature, however, may be adequately
described by alleging a beginning and an ending date,1 8 a frequent occurrence in charges of embezzlement. In -the absence
of a motion for a bill of particulars, a prosecutor may prove a
crime to have occurred on the date charged or at any time within
two years prior to that date.' 9
Name of the PersonAccused. An accused should be described
by his true name, nickname, or assumed name.2 0 If he has a fictitious name and can be further described by the designation of
office or position held by him, this will suffice. 21 Misspelling of
22
a name is not fatal to the charge.
Conclusion. Although there is usually a formal conclusion to the
2
accusatory document, it is not required and its omission is not fatal. 1
If the words "wilfully," "unlawfully," "feloniously," or sinliar words
12. Robinson v. State, 113 Fla. 854, 152 So. 717 (1934); Williams v. State,
92 Fla. 648, 109 So. 805 (1926); FLA. STAT. §906.25 (1961).
13. Sheffield v. State, 90 So. 2d 449 (Fla. 1956).
14. FLA.STAT. §906.13 (1961).
15. Smith v. State, 93 Fla. 238, 112 So. 70 (1927); Middleton v. State, 74
Fla. 234, 76 So. 785 (1917); FLA. STAT. §906.07 (1961).
16. 17 FLA. Jim. Indictments and Informations §§48-51 (1958).
17. Morgan v. State, 51 Fla. 76, 40 So. 828 (1906).
18. FLA.STAT. §906.20 (1961).

19. Ibid.
20. FLA. STAT. §906.08 (1961).

21. Ibid.

22. Pickeron v. State, 94 Fla. 268, 113 So. 707 (1927).
23.

FLA.STAT. §906.03 (1961).
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form a part of the statute, they should be included in the charge, but
their omission does not necessarily cause the indictment or information
to collapse.24 The phraseology contained in a conclusion varies with
the prosecutor.
Witnesses. Although it is not necessary that the names of witnesses
be endorsed upon the indictment or information, the prosecutor, on
proper motion by the defendant, must furnish the names of the witnesses "on whose evidence the . .. [information or indictment] is
based .... "25 However, the prosecutor is not required to supply
any other names. It is not required that an information be based
solely on testimony taken before the prosecuting official; he may make
28
use of testimony taken at a preliminary hearing.
Signatures and Oath. State attorneys, duly-authorized assistant
state attorneys, acting state attorneys, and any state attorney assigned
by the Governor to another judicial circuit are authorized to sign indictments returned by grand juries, or to sign informations charging
felonies less than capital in those counties where prosecutions are
conducted by the state attorney and his assistants.2
In the case of
an indictment there must be an endorsement showing it to be "a true
bill" signed by the foreman or acting foreman, and if "no true bill"
is returned this should appear on the indictment signed and returned
in open court by the foreman or acting foreman. 28 An oath is required
to be executed by the state attorney or county solicitor who files an
29
information.
Multiple Counts. A single information or indictment may contain
more than one count if the offenses are closely related in character
and exhibit a common design or mode of operation. 0 This occurs
frequently in cases of larceny.31

24.

FLA. STAT. §906.07 (1961).
25. FLA. STAT. §906.29 (1961).
26. Anderson v. State, 134 Fla. 290, 183 So. 785 (1938).
27. FLA. STAT. §§27.03, .14, .16, .19, .21, .22 (1961).
28. FLA. STAT. §905.23 (1961), Alden v. State, 18 Fla. 187 (1881); Towle
v. State, 3 Fla. 202 (1850).
29. Prosecuting attorneys in county courts need not verify informations. FLA.
STAT. §34.12 (1961), Williams v. Albritton, 139 Fla. 195, 190 So. 423 (1939);
Ors. Arr'y GEN.482 (1960).
30. Stovall v. State, 156 Fla. 832, 24 So. 2d 582 (1946); Billings v. State,
89 Fla. 309, 103 So. 628 (1925); Irvin v. State, 52 Fla. 51, 41 So. 785 (1906).
31. Hughes v. State, 103 So. 2d 207 (2d D.C.A. Fla. 1958).
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Statute of Limitations
There is no statutory limit with respect to the prosecution of a
capital crime.3 2 Arson has a five-year limitation. 3 In other crimes less
than capital there is a two-year statute of limitations, 34 with the exception of drunkenness which has a six-month limitation.3 5 When more
than two years have elapsed after the commission of an offense less
than capital (other than arson), a prosecutor may not escape the statutory bar by obtaining an indictment for a capital crime followed by
trial and conviction of a crime less than capital, such as second-degree
murder, manslaughter, or assault with intent to rape. 0 If an indictment or information is filed within two years of the commission of the
offense and is subsequently quashed or set aside after the two-year
period has elapsed, an amendment may be made within three months
after the court order strikes down the indictment or information and
trial may be had.37 If a warrant is issued within two years after the
commission of an offense less than capital and placed in the hands of
a proper officer for service, this will toll the two-year statute.38
Amendments

A grand jury may not amend or withdraw an indictment which it
has returned and which is still pending, but it may return another indictment and the first indictment may be disposed of by a nolle prosequi.89 When an indictment has been quashed, the charge may be resubmitted to a grand jury for reconsideration and a second indictment
40
may be returned without the necessity of reexamining the witnesses.
An amended information may be filed subsequent to the entry of an
order quashing the original. 4 1 Accusatory instruments may not be corrected informally by the prosecuting attorney.42 If interlineations are
made in an indictment, it requires resubmission to the grand jury, and
32.
33.

§932.05 (1961).
§806.12 (1961).
34. An offense committed by a public official who holds office for several
terms continuously may be prosecuted at any time within two years after the
expiration of his last term. Mead v. State, 110 So. 2d 504 (2d D.C.A. Fla. 1959).
85. FLA. STAT. §856.01 (1961).
36. Perry v. State, 103 Fla. 580, 137 So. 798 (1931); Blackmon v. State,
FLA. STAT.
FLA. STAT.

88 Fla. 188, 101 So. 319 (1924).
37. FLA.STAT. §932.05 (1961).
38.
89.
40.
41.

Lowe v. State, 154 Fla. 730, 19 So. 2d 106 (1944).
17 FLA. Jun. Indictments and Informations §9 (1958).
Cannon v. State, 62 Fla. 20, 57 So. 240 (1912).
Smith v. State, 42 Fla. 236, 27 So. 868 (1900); 17 FLA. Jun. Indict-

ments and Informations §80 (1958).
42. Dickson v. State, 20 Fla. 800 (1884).
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if interlineations are made in an information, it requires reswearing
43
and refiling.
DEFENsrVE PLEADnIGs

After an information or indictment has been fied, an arraignment
follows. The accused person shall have the charge stated to him by
the prosecuting attorney in open court,44 at which time he is called
upon to plead. He may waive the reading of the charge.4 5 If a defendant stands mute or pleads evasively, a plea of not guilty shall be
entered.4 6 If the prosecutor or the court doubts the intention of the defendant, it is recommended that a plea of not guilty be entered. Of
course, if there is an amendment to the accusatory instrument, there
must be a rearraignment and a new plea. 4 7
Definitions
Pleas to the Merits. Since the adoption of the new criminal procedure act, there remain only three pleas to the merits. They are not
guilty, guilty, and nolo contendere.48 A simple plea of not guilty is a
denial of every material allegation in the indictment or information,49
and is followed by a trial. A plea of guilty admits each of the material allegations. A plea of nolo contendere literally means that the
accused does not contest the charges, but he is not denying them.5"
Pleas of nolo contendere, guilty, or not guilty are usually oral.
A plea of not guilty by reason of insanity requires special treatment.5 1 It is not included within the plea of not guilty. Whether
made at the time of arraignment or later with permission of the court,
it should be in writing, should state in some particularity the nature
of the insanity, and should name the witnesses by whom the accused
will attempt to prove the defense. 52 Following this, experts are appointed to conduct an examination and to testify. The foregoing pertains to the defense of insanity, which condition must have existed at
the time of the crime. This should be distinguished from the proce43. Fekany v. State, 111 Fla. 598, 149 So. 590 (1933); Clemons v. State,
43 Fla. 200, 30 So. 699 (1901).
44. In cases of misdemeanors an attorney may appear and enter a plea for
an accused. FLA. STAT. §914.01 (1961).
45. FLA. STAT. §908.01 (1961).
46. FLA. STAT. §908.03 (1961).
47. 17 FLA. Jur. Indictments and Informations §§66, 67 (1958).
48.
49.
50.
51.

FLA.STAT.
FLA.STAT.
9 FLA. Jur.
FLA. STAT.

§909.02 (1961).
§909.16 (1961).
CriminalLaw §155 (1958).
§909.17 (1961).

52. Ibid.
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dure for determining judicially whether an accused is mentally
capa53
ble of standing trial because of insanity at the time of trial.
Motions. Each of the motions hereunder must be in writing.
Motion to Quash.54 A motion to quash an information or indictment is substantially the same as a motion to dismiss a complaint
under civil procedure. It must include a specific attack on the form
or substance of the accusatory document.55 It may claim a former
acquittal of the particular charge, or it may claim former jeopardy.
Among other things, it seeks to require the prosecutor to eliminate
any uncertainty or ambiguity that exists.
Motion for Bill of Particulars.56 A motion for a bill of particulars seeks to require the prosecutor to advise the accused fully
of the crime with which he is charged by eliminating vagueness
and by furnishing a plain statement of the charge. 57 It limits the
scope of the proof but does not cure an indictment or information
which is insufficient on its face.58 Items frequenfly the subject of
such a motion are the time of day, a date, a weapon, a description
of the article, a statute, rule or regulation involved, a document
which is to be introduced, and many others.
A bill of particulars neither strengthens nor weakens the accusatory pleading to which it is attached, but it does affect the proof
and mode of trial.5 9 An indictment or information which is insufficient on its face is not cured by a bill of particulars and will be
stricken on motion to quash.60 The bill of particulars limits the
scope of proof so that the prosecutor may not contradict his own
bill of particulars in a material respect.0 1 In the absence of a
motion, the prosecutor has no obligation to supply a bill of particulars.
Motion for Change of Judge or Venue. In the event the accused feels that he cannot secure an impartial trial, a motion to
transfer to another venue is filed. 62
53.
54.

FL. STAT.
FLA. STAT.

§917.01 (1961).
§§909.01, .06 (1961).

55. Channell v. State, 107 So. 2d 284 (2d D.C.A. 1958).
56. FLA. STAT.§906.07 (1961).
57. Craig v. State, 95 Fla. 374, 116 So. 272 (1928); Thalheim v. State,
38 Fla. 169, 20 So. 938 (1896).
58. Martin v. Karel, 106 Fla. 863, 143 So. 317 (1932).
59. Kelly v. State, 92 So. 2d 172 (Fla. 1956); Craig v. State, 95 Fla. 374,
116 So. 272 (1928); Middleton v. State, 74 Fla. 234, 76 So. 785 (1917).
60. 17 FLA. Jur. Indictments and Informations §63 (1958).
61. Martin v. Karel, 106 Fla. 363, 143 So. 317 (1932).
62. FLA. STAT. §§911.01, .02 (1961).
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Motion to Furnish List of Witnesses. If the charging paper
does not include a list of witnesses, or if the accused wishes to
determine upon whose evidence the charge was fled, he may, on
proper motion, require the prosecutor to supply this list of witnesses.

63

Motion to Produce Tangible Evidence. There is statutory
authority availing defense counsel of a discovery procedure. 64
To a degree it permits his examination of tangible evidence which
may be used in a trial. 65 Under this statute the accused is given
the advantage of examination of all tangible evidence which may
be produced at the trial, and thereby safeguards himself against
surprise.
Time for Filing
If the defendant intends to file a motion to quash or a motion for a
bill of particulars, he must do so at the time of arraignment or he will
be deemed to have waived his right unless the court grants him additional time.s6 The other motions may be fled at a subsequent date. It
is the custom of some criminal courts at the time of arraignment to accept a plea of not guilty with an oral agreement and understanding
that defense counsel may have until a subsequent date thereafter
within which to fie motions to quash or motions for bill of particulars.
After a plea to the merits, motions to quash and for a bill of particulars may not be filed except at the discretion of the court.67 In the
event an amended information or indictment is ified, the accused
may file other motions to quash and motions for a bill of particulars,
68
and again these must be ffied prior to pleading on the merits.
Generally, motions enable the accused to be prepared so that he
may eliminate uncertainty or ambiguity, and not be placed in a position of simply waiting to hear what the prosecuting witnesses testify
to during the progress of the trial and then depend on luck as his defense. They enable him to prepare his alibi, if he has one. They occasionally canse the court to realize and to rule that there is no
69
charge on which a prosecution can rest.
63. FLA. STAT. §906.29 (1961).
64. FLA. STAT. §909.18 (1961).
65. See a critical discussion of this statute in Datz, Discovery in Criminal
Procedure,in this Symposium.
66. FLA. STAT. §909.01 (1961).
67. Murray v. State, 154 Fla. 683, 18 So. 2d 782 (1944); Mathis v. State,
45 Fla. 46, 34 So. 287 (1903).
68. 17 FEA. Jun. Indictments and Informations §§66, 67 (1958).
69. State v. Hazellief, 148 So. 2d 28 (2d D.C.A. Fla. 1962).
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CONCLUSION

Regardless of how long one works at the criminal law, he continues to learn with each case passing across his desk. Frequently a
prosecutor, who may have some doubt regarding the merit of filing an
information, will delegate this responsibility to a grand jury by presenting the case to that body. This is a wise procedure if the prosecutor feels a bias towards the individual under investigation and the evidence is weak. Several prosecutors make use of the coroner's inquest
procedure where a cause of death may be in doubt, and a person is
suspected of being that cause.
Preliminary hearings are desirable so that the accused will have
the opportunity to be confronted by his accuser in advance of the actual trial. These hearings serve also to apprise the prosecutor as to
the quality of his witnesses.
It is the thought of the author that the statute dealing with tangible evidence should be broadened.70 Written confessions are among
those documents which should be the subject of a motion to produce
in advance of trial. When statements are taken from witnesses on
the civil side, copies are given to them if they are to be used to
attack the credibility of the witness at a later date. There is no reason why this should be any different in criminal procedure; justice is
the objective both in civil and criminal law.
Occasionally one sees an accusatory document which has made
use of obsolete and technical language. This should be avoided. The
document should be made as simple as possible so that it is readily
understood by the accused in the preparation of his defense. If this
suggestion were followed, many of the challenging motions might be
eliminated.
Defense counsel, whether experienced or just beginning, by reference to this article, may find that it gives help in calling attention to
the several motions which are available, and the time when they
should be used. It is the duty of defense counsel, regardless of his
pay and regardless of the severity or mildness of the crime, to adequately represent an accused. Counsel cannot do this by relying
upon his ability as a capable cross-examiner at trial. Cases which appear to be won in the courtroom actually were won weeks and months
before in preparation, and there is no excuse for defense counsel not
making proper use of all of the available motions to assist in his preparation. Cost is minor as compared with the result.
70. Mr. McEwen thus agrees with two other authors in this Symposium. Mr.
Datz, in his article Discovery in Criminal Procedure, analyzes the statute on

tangible evidence in text at notes 19-23. His general contention is for a broadening of discovery rights for defendants. Professor Clark also advocates an extension of discovery in his article Curable Ills of the Criminal Law of Florida, in
text at notes 102-109.
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